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DECISION

Substance of the Anplication

The appl;cation'initiates an apvrozriation of 2,000
gallons per day, yvear-round, from three certain springs within
the SWz SE% of Section 18, T1S R1W, SEB&M, in San Bernardino
Gounty; Tﬁe springs are tributary via Mill Creek to Santa Ana
Hiver. The water is wanted for domestic purposes: five people
are to be served, domestic. animals watered and a half-acre gardén
irrigated. The project worké include a small rubble masonry dam
at each spring and a total of 2,400 lineal feet of l-inch pipe.

The applicant states that he owns the proposed place of use, that

~ the springs are within Angeles National Forest, that a special

_uSe permit has been or will be applied for.

Protests

The application is protestéd by Orange County Water
District individually, and by Santa Ana.Rivér Development Company,

Anaheim Union Water Company and Santa Ana Valley Irrigation

_Company.jointly.

' QOrange Countyv Water District asserts in its protest that its
‘boundaries inciude some 170,000 acres, that said lands all lie

- within Santa Ana River watershed and depend upon that stream.

system for their water supply, that the entire flow of Santa

Ana River and its tributaries has long been appropriated, that:




no water within that stream system is unappropriated and that

any upstream diversion such as proposed by Applicant Krupp will
create a deficiency which will be transferred downstream to
District's lands. Iﬁ asserts that water rights attaching to

its landé include riparian and appropriative rights, also rights
of overlying ovmers to underground waters originating in Santa
Ana River and/or tributaries, that under said rights the entire
water supply reaching Orange County is used completely and con-
tinuously,_year-round, for agricﬁltural, domestic, municipal and
industrial purposes, that when irrigation is in progress the entire
surface flow is diverted directly and that at other times the flow
of the rivér-sinké or ié_spread so as to recharge underground
storage. Tt declares that under no conditions may its protest

be disregarded and dismissed.

Santa Ana River Development Company, Anaheim Union Water Comnahy

- and Santa Ana Valley Irrigation Company assert jointly that
Applicant Kruﬁp's proposed: appropriation will deprive them of

" water which they own and-will therefore injure them and their
stockholders'énd that the appropriation will likewise injure all
water ﬁseré*in'Orange'Cqﬁhty dependent upon Santa Ana Ri#er as
_éssoufce pf‘éuppiy.- They assert that there is no unapfropriatéd
| Watér'iﬁ or from the applicant's pronosed source, that all ﬁater
| flowing in Santa Ana River and its tributaries for many yéars
has been and now is'appropriated and in beneficial use, thaﬁ the

divérsidn proposed by the applicant would cause a deficiency in-
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supply which would be transferred downstream to the lowermost
users. They claim that since 1876 ﬁhey have appropriated and

put to beneficial use the entire surface and subsurface flow

of the Santa Ana River which reaches Orange County, that the
waters are used continucusly, year-round, for agricultural,
domestic, municipal and industrial purposes. They assert that
all surface flow is diverted throughout each irrigation season
and that all flow not so diverted is percolated into the ground |
to recharge subsurface storage. They represent themselves to

be mutual water cqmpanies, assert riparian rights, appropriative
rights and rights of overlying owners to underlying gfound ﬁatefs,
describe their diversion point as being located within Section 26,
T3S R8W, SBB&M, state that their protest may under no conditions

be disregarded.
Answer

Extracts from the applicant's answer to the protests
- are as follows:

"I believe the protestants do not understand what

a small thing they are trying to deny me. The water
does not come from a flowing stream, in fact the
three springs are not much more than wet spots. I
am ... taking quite a gamble ... and have no proof

{that) the three springs combined will yield enocugh
for our domestic use. The springs do not flow on
the surlace and so it is hard fur me to believe any
~water from the springs could ever get to Yanta Ana ...."

"... if I am denied these springs I will have
no. alternative but to ... drill a well." :
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Hearinz Held in Accordance with the Water Code

Application 16122 was completed in accordance with
the Water Code and the Rules and Regulations of the Division
of Water Resources and being protested was set for publie hear-
ing under the provisions of the California Administrative Code,
Title 23, VWaters, on Wednesday, December 14, 1955, at 10:00
ofclock a.m. in the City Council Chamber, City Hall, San Berhard—
ino; California. Of the hearing the applicant and the protestants

were duly notified.

Hearing Incidents

Early in the proceedings protestants' attorney (Mr.
Howell)} moved (page 12 of transcript) that the application be
dismissed as being Withouﬁ the jurisdiction of the Division as
set forth in Sectioms 1200 through l225'and Section 1375 of the .
Water Code. The examiner overruled the motion. E

| The examiner offered in evidence (page 13 of transcrlpt)_

a report entitled "Renort of Division of Water Resources on Appli-
cation 16122 " dated September 28, 1955, The protestants' attcrney
| suggested that the document be offered for 1dent1f1cat10n only,
pending 1ntroductlon of supportlng evidence. The examiner acqul—
.'esced (page 14 of transcrlpt). |

Applicant Krupp testified (pages 15 to 27 of transcript)
to the effect that he considers the report {of Sevotember 28, 1955)

aecurate,_that he is unsure that he can develop as much as 2,000




gallons per day from the sorings filed upon or that he can use
that much if he gets it, that if he cannot develop the springs

he will be obliged to drill a well in which event more water
would probably be used than the developed sprihgs would produce.
He testified further to the effect that he had never obtained an
‘estimate of what the springs would produce, that after exploring
personally he decided that probably enough water could be devel-
oped to ﬁeet his needs, that if his water supply is large eﬁough
he will irrigate up to 1/2 acre, that diversion of water from the
springs would stop the growth of nearby vegetation described as |
resembling tules. On cross examination he testified further that
hé cannot state the extent of the tule-like vegetation near the
springs- or the amount of water that would be saved if the_vegeta--
tion were removed, that the springs are on public land and that
he has not as yet secured permission to develop a supply thereon,
that the area containing.water loving vegetation might be between
20 and 30 feet wide by from 100 to 150 feet long, that the wash
“toward which the springs drain traverses-his propertj.

The examiner offered in evidence the file maintained
fby.the'Division,in_connegticn with Application 16122. The pfo-.3
- testants® attorney objected to the intrbdﬂcpion_by brgéd-refer#'
ence of the-ddcuments'ih.the file in question, iﬁ the absence of
bpportunity beforehand to examine them. He'contended thét some
of the.items in the filé were hearsay and thereforé inadmissible

and that others might be'objectiqnable on other grounds. The
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examiner placed the file in evidence subject to the protestants!
attorney's stated objections.

| | The protestants' attorney moﬁed that the applicatidn be
dismissed, alleging that the application itself and the answer to
the‘protests indicate that the appropriation pronosed is not within
thercontemplation of the Water Code. The examiner overruled the
motion.

The protestants'! attorney next stated that he would

offer no evidence with respect to Application 16122, that his

position in the matter is in his opinion entirely justified, that

- hearings must follow the rules that apply to State agencies not

constitutionally authorized in which exercise of State-wide powers

of a guasi-judicial nature is made, that he submits the matter for

decision upon his argument and the record and that he has nothing

further to offer. The examiner replied that the objection to the
State_taking'jufisdictidn is overruled and that if the protestants

do not submit evidence the matter will have to be determined with-

~QouL that_evidence.

. The examiner:offered in evidence (page 60 of transcript)'_

the document entitled "Report of Division of Water Resources on

~Application 16122," dated September 28, 1955, signed Ja.J;_Heacock,

Senior Hydraulic Engineer. Attorney Howell entered a general

_objectioﬁ that the report in itself is inadmissible and moved

to strike several specific passages in the report. The examiner

overruled the objection and motion (page 69 of transcript) and
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accepted the document as evidence subject to possible exception
of passages later considered to represent cconclusions. The
examiner next offered in evidence documents designated Gali~
fornia State Water Resources Board Bulletin lo. 1 - "Water
Resources of California" - 1951 and California State Division
of Engineering and Irrigation Bulletin No. 19 - "Santa Ana
Investigation™ - December 1, 1928. Attdrney Howell objected to
the introduction of said documents as evidence and the examiner
stated (page 73 of transeript) that subject to review.by the_
Division's legal staff of the objection to the introduction in
evidence of the documents, the latter will be officially noted
for the purpose of the hearing and for such reference as may
later be desired. o | |

J. J. Heacock, Senior Hydraulic Engineer, Division
of Water Resources, was called as a witnesé and was questioned
by Attorney Howell who prefaced his questioning by stating that
he does not doubt Mr. Heacock's qualifications as an investigator
of water matters but does dispute Mr. Heacock'!s legal fight to
set. forth conclusions in the report which he wrote and which.
_  was accepted ih evidence ovér protestants' objections. Mr.
Heacock's testimony (?ages,?B to 79 of transcript)'waé to the
.:'effect.that he examined physically the.springs.from which the
- applicant seeks to appropriate,'thét if flcw from the springs

~were sufficient the flow would pass via an unnamed stream to

Mill Creek, that there was a drip from a pipe at one of the
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springs but no visible flow from the others, at the time of
inspection, and none in Mill Creek where the unnamed creek
intersects it, that Mill Creek is intermittent, running during
periods of heavy fainfall, that the debris cone in the vieinity
of the springs is normally porous and absorbent of water and is
within the Santa Ana River drainage area.. |

Paul Bailey, called as a witness by the protestants,
‘testified (pages 79 to 81 of transcript) to the effect that he
is familiar with the Bulletin No. 1 and the Bulletin No. 19 that
were intro&uced by the_examiner, that he remembers no reference
in either bulletin to the immediate vicinity of Applicant Krupp's‘
proposed points of diversion, that the bulletins refer generally
to the total supply from the Santa Ana River Watershed and to
. larger areas then the appiication at issue contemplates, that
there is nothing in them that he knows of that indicates either
_existencé or nonexistence of unappropriated water in the near
“vieinity of the subject sprlngs.

Attorney Howell next stated (pages 81 and 82 of tran-
:script) that the protestants have nothing more to offer, other
than to renew the objettionS'earlier expressed to the admission
tof certaln renorts in evidence, to submit that the appllcant had
a: responsiblllty of afflrmatlvely carrylng on his proof and to
restate thelr-contentiqn that Appllcatlon.lélzz is not a valid
_ applicatioﬁ to appropriate unappropriatéd water as envisioned in
‘the Waterlcode. |

. | Among the passages in the document entitled "Report

"of Division of Water Hesources on Application 16122“, exclusive.
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of passages to vhich the protestants'! attorney took specifiec
exception, are the following:

"Sorings Nos. 1 and 2 lie at the toe of the
right or westerly bank of an unnamed ravine, and
Spring No. 3 lles in the bottom of a small steep
tributary ravine along the westerly side of the
main ravine. - The ravine lies in the southwesterly

. slopes of the mountain that is between Yucaipa
Valley to the southwest and Mill Creek to the north
and trends in a southwesterly directicn through the
property of the applicant to the valley (floor),
whence the drainage is tc the west to KMill ureek and
the Santa Ana River. The ... spring aprears to be
above a dike and moisture is indicated by less than
one-half acre of phreatophytes along the thread of
the ravine covering the area of the proposed diver-
sion. . The watershed above the (points) of diversion.
contains about one-quarter square mile of steep
mountainside with a moderate covering of brush and
trees,”

' . "The springs were apparently developed many
N years ago by small basin excavations, and an old
pipe line extends along the westerly side of the
ravine apparently to the SWz of Section 18 or pos-.
sibly beyond. . . . bprlng No. 1 lies near a
large boulder and a nole about four feet in diam-
eter by three feet into the bank has been excavated;
there was no flow of water but the lower portion of
the back wall and the bottom were moist. Spring
No. 2 has about the same size hole, and there was a
pool of water about four feet in diameter by six
inches deep but there was no outflow, all the produc-
tion being lost by seepage and evaporation. At
. Spring No. 3 there had been some trenchlng up the
bottom of the ravine, exvosing some moist earth
along the walls and bottom but there was no meas-’
urable flow of water." _

"The protestants collectlvely, serve an old
established highly developed irrigcated area in
Orange County, approximately 40 river miles down-
stream from the proposed project.”

"The Orange County Water District contains

- ~about 170,000 acres, a large portion of whlch is
. dependent on Santa Ana River water."
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"For several years the suoply from the river
has been deficient and large amcunts of water
imported from the Colorado River by the Metropoclitan
Water District have been purchased for use by the
Orange County interests."

Discussion

Jurisdictional matters and.legal objections inter-
posed by the.protestants' attorney are discussed in numbered
sequence as follows.

1. Because the application is to appropriate water from
"three unnamed springs ... tributary to Mill Creek® proteétants
contend that the department has no jurisdiction. While the basis
for the contention is far from clear, apparently'it is their o
theory that the department has no jurisdiction under any cir-. ‘
cumstances'to pefmit-appropriations of water from springs; that
therefo e uhc appiication shows a lack of jurisdiction on its
face and should not have been accepted for filing or should
have been dismissed at the hearing before any testimony was
: réceived. They moved to diémiss the application "as being

without the juriSdictioﬁ of the Division of Water Resources
- as set forth 1n Sectlon 1200 and those following, 1nclud1ng _
1225, of the Water_Code.-  They also c1ted Water Code. Sectlon

1375, Mogle v. Moore, 16 Cal. 2d 1, Katz v. Welkinshaw, 141 Cal.

116, and Costello v. Bowen, 80 Cal. App. 2d 621.
Jurisdiction of the department to 1ssue per@its and licenses

for the éppropriation ofﬁwater is defined by the terms of Water
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Code Section 1200 to include "surface water" in s;reaﬁs; lakes
or other bodies of water and "subterranean streams flowing
through known and definite channels.®™ Only percolating ground
water is excluded. To the extent water of a spring rises to
the surface of the ground within the channel of a natural water-
course it is obviously "surface water™ within the meaning of
Section 1200, Therefore the designation of the source in the
a}ﬁplication as "three .unnamed springs ... tributary to Mill
Creek™ would not disclose lack of jurisdiction. The precise
nature of the water was a matter to be developed by the evid-
ence and the motion to dismiss made prior to introduction of
evidence was properly overruled by the examiner. Nothing.in
any of the authorities éited by protestants is contrary to the
foregoing conclusion."We are not here concernéd with technical
distinctions between Tsurface", "stream" and "flood" waters as
defined by the fules goverhihg the right to obstruct waters to
protect property from damage. ' |

At the clbse of applicant's case, prdtestants renewed
| their motion to dismiss the application upon_Substantially the'.
same grounds aS-preyiously stated, and in addition contended
- that the evidence showed that the waters:sought-to be appropri-
ated ﬁere:not=of'the'kind over which the department has juris-
dictibﬁ.' In parﬁiculaf, théy pointed to statements cchtained

in the %Pplicantfs answer to the protests {quoted on page 4,

supra).
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Other evidence concerning the nature of the water here
involved is found principally in the report of fileld investiga-
tion by Mr. Heacock (examiner's exhibit 1, quotea in part on
pages 12 and 13 supra) and'in'cross-examination of Mr. Heacock
by protestants' counsel (sﬁmmarized on pages 10 and 11 supraj.

The critéria for distinguishing between water from a
stream, whether surface or subterranean, and percolating ground

water are found in Los Angeles v. Pomeroy (1899) 124 Cal. 597.

Under the principles declared by the Supreme Court, it may be
reasonably inferred from the evidence adduced at the hearing
that the_water sought to be appropriated is the surface and
subsurface water of a natural watercourse and it is so deter-
mined. |
| 2. There is evidence of water_standing at one of the
‘proposed points of diversion, of seepage at the others, and of
a considerable growth of phreatophytes along the thread of the
ravine cdvering the area of proposed diversion, all of which
points to_the physical availability of water.’ There is no direct
evidencé of the amount 6f water applicant may be able to develop
from surfééerand subterranean sources, .but such evidénce is not
'_'neéessarYVand could not be expected to be pfoduced aﬁathe-hear-
ing~siﬁcé the'amount cannot be determiﬁed in advance of:devélop—
- ment work. - | |
No eviﬁence ﬁas introduced at the hearing concerning the

nature and'extent of the prior rights, if any, of protestants

~13-.
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or of others to use the water which is available to applicant and
which he seeks to aprropriate. Hence it must be and it is found
and determined that unapprooriated water is available to supply
applicant. Furthermore, physical considerations - the remoteness
of the springs from the protestants' lands, the smaliness of the
amount which the applicant seeks, the likelihood that much of the
flow which the applicant might capture is being dissipated cur-
rently by evapo-transpiration, the lack of certainty that any
portion at all of such water reaches the protestants - indicate
that the applicant's proposed development will probably not
materially or'measurably diminish the supply available to the
protestahts, and the protests therefore are not a bar torappraval
of the application.'

3. Applicant proposes to use the water which he seeks
to appropriate for domestic Durposes, including the waterlng of
domestic anlmals and a small garden. Such use is beneficial and
entitled to preference over uses of water for other purposes.

. L. Appllcatlpn 16122 contains the matter and informa-
tion préscribed by Division 2 of the Water Code and.the rulesrand
regulations of the department and is in proper form. - All fees__
-prescrlbed by law and payable at thls time have been paid.

5.. Protestants obgected generally to 1ntroduct10n of
examlner's exhibit 1 (report of field 1nvest1gatlon) and also
interposed obJectlons to specific portions of the report on

various grounds. It 1s not necessary to consider their specifiec

,14;
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objections since the findings of fact and concl usions which
determine a decision in the matter are not dependent upon

.those portions of the report to which specific objecticns were
made. The same consideration applies to protestants' objections
to introduction into evidence of examiner's exhibits 2 and 3 and
therefore those objections need not be further considered.

The.grounds stated by protestants for their general objec-
tion to exhibit 1 are: "It would be physically impossible to
divide the report into portions that are not objectionable from
poftions that areV, ana an investigation by the division of aﬁ
application to appropriate water is improper, unauﬁhorized, and
"cannot form the basis of a decision".

The first ground is patently untenable since no obstacle
has been encountered in dividing those portions of the report to
which objections were made from those portions to which no objec-
tions were interposed. N |

-The second ground is equally devoid of merit. General
authorlty for the department to conduct surveys and lnvestlga-'
‘tions in. connectlon with the determinatlon of appllcatlons to
appropriate water is found in Article 2, Chapter.Z, Division 1 =
of the Water Code in conjunction with Section 1009 of the Code,
aﬁd_spe¢ificVauthority'is contained in-Secfions 1051 andtlZSl;

The objection was properly'overruled by the examiner.

~15-
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. - Conclusion

The data indicate that unappropriated water exists

in small amounts in the sources from which the applicant seeks
to appropriate and that such water may be taken and used bene-
ficially in the manner proposed in the applicaﬁion, without
 measurébly decreasing the supply avéilable to downstream users
including the protestants, if decreasing that supply at all. It
is the opinion of this office therefore that the protests against
Applicatioﬁ 16122 are insufficient to bar the approval of that
application which should therefore be approved and permit issued,
subject to the usual terms and conditions. |
| 000
ORDER

Application 16122 having been filed with the Division.
of Water Resources as abové stated,'protests having been filed,
a public hearing having been held and the State Engineér'now |
- being fully 1nformed in the premises: | _
- IT IS HEREBY ORDERED that Application 16122 be'apprdved
and tha£ a permit be issued to the_appllcant,-subJect to suéh_of
the usualfterms and-conditiohs'as may be appropriate. '
| WITNESS my hand and the seal of the Department of Public

Works of tne State of California this 25th day afuune1956'

HARVEY O. BANKSj'STATE ENGINEER.

By Ll
£ ./Jopgon .
Asgistany State Engineer.
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